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THE PRESENTING ISSUE - 
dUTy OF cARE
Dr Lindsay Stoddart

H
ow did that snail slither into that ginger beer bottle? 
Do you have a duty of care in relation to your client’s 
estate planning? Does the financial planner owe a 
duty to her client? And the accountant: Is his duty 
different?

In the celebrated case of Donoghue v Stevenson, some dare ask, 
was there ever a snail in the ginger beer bottle? (The old ‘perception 
is the real thing argument’.) Or was it a slug? We can take it that, fac-
tually, there were decomposed remains in the bottom of the bottle.

What we do know is that Donoghue v Stevenson was to turn the 
law on its head, from then until now.

In 1928 May Donoghue was dining in the Wellmeadow Café. 
Donoghue’s friend ordered and paid for a pear, ice and an ice-cream 
drink. The owner poured part of an opaque bottle of ginger beer 
into a tumbler containing ice cream. Donoghue drank some of the 
contents and when her friend lifted the bottle to pour the remainder 
of the ginger beer, decomposed remnants dropped out. Donoghue 
later complained of stomach pain and her doctor diagnosed her with 
gastroenteritis and severe shock.

Donoghue brought an action against the drink manufacturer, Da-
vid Stevenson, in which she claimed £500. Ultimately, the case was 
settled out of court, when the House of Lords granted Donoghue’s 
preliminary application. The full facts were never heard.

There was no contractual relationship between Donoghue and the 
drinks manufacturer. On the face of it, the law did not provide her 
with a remedy.

The writ lodged in the Court of Session on April 1929 alleged that 
Donoghue had become ill after drinking part of the contents of an 
opaque bottle of ginger beer, and David Stevenson, the manufac-
turer, “owed her a duty to take reasonable care that ginger beer he 
manufactured, bottled, labelled and sealed, and invited her to buy, 

did not contain substances likely to cause her injury.”
The manufacturer denied that any such duty was owed but in June 

1930 the judge, Lord Moncrieff, ruled there was a case to answer. 
Stevenson appealed the ruling, and the judges of the Inner House 
granted his appeal, dismissing Donoghue’s claim as having no legal 
basis. They followed prior case law. 

Ultimately, on appeal to the House of Lords, Donoghue won her 
case. In a celebrated argument Lord Atkin summarised:

“A man has a duty of care to conduct himself in such a way as to 
avoid harm to others, where a reasonable man would have seen that 
such harm could occur.”

A new tort (remedy) of negligence was established.

An overview
The phrase ‘duty of care’ is often used, but what does it mean in 
practice? Accountants have long recognised their fiduciary duties, 
no-conflict duties and the basic duty to care.

Financial planners who are so regulated and who take compliance 
so seriously have perhaps, as I have said, not fully understood that 
there is this wider, more basic area of duty, outside of compliance or 
regulatory codes.

case Study 1
This story is about the circuit of potential interstate litigation involv-
ing a binding death benefit nomination and $2,000,000 of life insur-
ance.

The client signed the BDBN. The witnesses were the client’s ac-
countant and financial planner. Afterwards, the client died.

The BDBN was invalid and certain parties lost their potential ben-
efit.  Litigation is now pending. 

The accountant says, “The financial planner prepared the BDBN 
and I only signed it”.
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The financial planner says, “The account-
ant prepared the BDBN and I only signed 
it”.

The scenario gets worse when the finan-
cial planner’s PI has declined liability as the 
preparation of a BDBN falls, so the insurer 
claims, outside the area of cover.

The cost to the financial planner is:
 loss of reputation;
 the danger of increased costs of PI cover 
(or no cover at all);

 personal stress;
  monetary loss – insurance excess, 
increased premiums and lost business 
because of time taken to try to fix the 
problem. 

Personal cost
Do not under-estimate the personal cost. All 
too often, professional advisers take worries 
home.  Everyone suffers. Or, in worst cases, 
a marriage actually breaks down, or the ad-
viser suffers a nervous breakdown and on oc-
casion, suicides.

Reasonable foreseeability
For liability, there must be reasonable fore-
seeability. We will explore this in practical 
terms, in the following paragraphs.

In our famous snail case Lord Atkins said:
In English law there must be, and is some 

general conception of relations giving rise to 
a duty of care, of which the particular cas-
es found in the books are but instances … 
The rule that you are to love your neighbour 
becomes in law, you must not injure your 
neighbour; and the lawyer’s question, Who 
is my neighbour? receives a restricted reply. 
You must take reasonable care to avoid acts 
or omissions which you can reasonably fore-
see would be likely to injure your neighbour. 
Who, then, in law is my neighbour? The an-
swer seems to be – persons who are so closely 
and directly affected by my act that I ought 
reasonably to have them in contemplation as 
being affected when I am directing my mind 
to the acts or omissions, which are called into 
question.

In Case Study 1, whoever it was who was 
negligent - and it might be argued both the 
accountant and the financial planner were 
negligent  - there is no doubt that both pro-
fessionals should have known that a binding 
death benefit nomination must be precise 
and properly completed (witnesses, dated 
etc) to be valid. It is reasonably foreseeable 
that third parties, if not one of the clients, 

The quote

Do not under-estimate 
the personal cost.  
All too often, 
professional advisers 
take worries
home.

would suffer financial loss.
The old term, the ‘reasonable man’ is now the ‘reasonable person.’ 

But ‘the reasonable persons’ in our first case study are the account-
ant acting to a reasonable standard of care and the financial planner 
acting to a reasonable standard, or duty of care. 

It is not good enough to say; “I didn’t think it was important; or I 
treated the matter quickly because Fred was in great health and un-
likely to die”; or “I had not done professional development in the ar-
eas of superannuation and binding death benefits; or I thought it was 
a lawyer’s matter anyway”; or I was going to double check with my 
supervisor later, but end-of-year pressures mounted up and I omitted 
to do this because of busyness.

The law of tort raises a duty by you in relation to a person who is in 
proximity (near you). That is a person who might reasonably expect 
you to care for them. A financial planning client is a person in close 
proximity to you.

By your written engagement and perhaps by your verbal promises 
you have established a duty of care to that person the law holds is in 
a proximity to you. You do have a duty of care.

Likelihood of harm
As a lawyer, I frequently review clients’ documentation prepared by 
their local lawyer. A not uncommon problem was encountered re-
cently: a wife in a second marriage, with weeks to live because of ad-
vanced cancer, instructed her lawyer to make a new Will. She wanted 
to ensure her two adult children ultimately inherited her one half 
share of their house. 

The lawyer prepared a Will that left a life interest to the second 
husband (of 8 years). But the house was held jointly. The lawyer then 
realised this and began work to sever the joint tenancy so that the 
house would be owned by the husband and wife as tenants in com-
mon, each owning one half share. He started this severance too late 
and did it incorrectly. The wife died. The husband took the property 
by survivorship. The lawyer should have foreseen the likelihood of 
harm and the loss to the children.

Another problem can occur when you prepare an invalid Bind-
ing Death Benefit Nomination. The surviving spouse may then have 
to await the Trustees’ decision. If there are multiple claimants the 
appeal proceedings can take many months. The person your client 
wished to benefit has suffered emotional pain, possibly financial loss 
and delay in receipt of funds that might have been required, for in-
stance, to pay out a home mortgage.

Seriousness of risk
The legal standard of care is objective, but the test of your standard 
as a financial planner or accountant is also subject to a higher level 
than that required by different professions and much higher than 
that of the ordinary person. Each profession or calling has its own 
standards or duties.  

An architect or ophthalmic surgeon, undertaking any work in his 
profession, accepts the ordinary liabilities of any person who follows 
a skilled calling (Voli v Inglewood Shire Council (1963) 110 CLR 74 
Windeyer J.  An eye surgeon driving a car carelessly is judged against 
the standard of a reasonable driver, but a specialist ophthalmic sur-
geon who failed to advise a client of a relatively small risk  (1:14,000) 
would have failed his duty of care (Rogers v Whitaker (1992) 175 
CLR 479.) 
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A client entrusts you with $250,000 to invest. He ad-
vises you that he has made most of it on advice from a 
friend investing in “penny dreadfuls” in risky trading. 
He now wants more professional input. He instructs 
you to invest $100,000 in BHP and the balance in very 
high-risk stocks. What is your duty? Would you take the 
instructions?

Knowledge available
You are expected, and indeed you must, know and ex-
ercise the knowledge (skills, intellectual property, train-
ing) expected of a reasonably qualified financial planner 
or accountant. It is not a sufficient excuse to say that 
your firm’s processes and policies are outdated. That 
will not absolve you from the risk of being found negli-
gent. You will also be at risk of being found negligent if 
you do not keep up-to-date with the latest available risk 
profiles of products, training and development, strate-
gies, risk analysis for your clients and quality services. 
Continuing education is imperative.

Practicability of precautions
Confirm instructions in writing and set out your 
advice in plain English – this is especially important 
if your client has instructed you to proceed against 
your advice, and gives strong reasons in support of 
your recommendations. Again, recommend that your 
client avoid risk-adverse ventures in simple statements 
and, if you are proceeding to implement those ‘at risk’ 
instructions, ensure you include a disclaimer.

If you did take those instructions from the investor in 
those “penny dreadfuls’ who requires you to continue 
in the ‘at risk’ strategy you usually advise against, be 
clear and succinct as to the risks.

Your letter must be in a form your client can reasona-
bly understand. Have your client sign a copy and return 
it to you within the appropriate time limitations.

Of course, most ‘at risk’ situations will not be of this 
type. Again continuing education and adherence to 
process and policy will stand you in good stead.

case Study 2
Your valued client and friend comes to you for financial 
planning and retirement advice. You quite rightly set up 
a self-managed super fund (which will produce better 
financial results but which does not contain death cover 
because of health issues) and roll over your friend’s in-
dustry fund.

On his death, his widow applies to the industry fund 
for the $500,000 death cover that her late husband had 
assured her of. However, the industry fund insurance 
ceases with a nil balance.  

You have breached your duty of care and your client 
has suffered loss.

How could these cases have been avoided or liability 
covered with appropriate adherence to duty to care?

Always act within your area of expertise
I am an estate planning, trusts and charity lawyer. Two 
years ago I did my own conveyancing transaction (the 
first since I practised in this general area for more than 
30 years.) With legal changes I was completely out of 
my depth. For the last three transactions I took the firm 
discount and had a specialist act for me.

delegate to an internal or external specialist.
If you are not a specialist risk life insurance practition-
er and you come up against a significant health issue 
raised by a client in relation to new insurances and the 
presenting issue is not covered by the literature, do not 
complete the proposal blind. Advisers need to get good 
risk help. If the insurer refuses to pay out, you may have 
breached your duty of care. And of course if you take 
seriously a more proactive duty to care you will be par-
ticularly keen to protect your client’s interests.

Know your client well
In relation to risk and duty of care, you must know your 
client’s personality, traits of character and how he or she 
relies on you and values your services. What does she 
expect of you?

There is no one templated shape, making “the cli-
ent”. Your correspondence must be written in a format 
and using plain language your client understands. If 
you write to a geologist, you may write a little in ‘fi-
nancialese’ but it should be understandable and plain. 
If you write to a road labourer who left school at year 
15 and whose reading age is age 8 (newspaper reading 
level) write appropriately: use no jargon and use plain 
language with a mix of short and subordinate sentences 
(not too complex) and try to keep it to two pages.) 

If your client says “he will take a little risk for a much 
higher return” explore precisely what your client means 
and confirm that in your notes with specific questions 
and responses. In your letter confirming instructions, 
be very precise and detail the risks. 

Suppose your client is retiring in five years and is sig-
nificantly short of a reasonable retirement capital goal, 
advise in writing why he should take that more conserv-
ative investment approach.

Always follow up instructions, confirming that they 
have been carried out and with a clear letter, using plain 
English, give an explanation delineating your client’s 
actual instructions, the work that you have undertaken, 
any presenting issues and your advice.

common sense
Commonsense is good sense and sound judgment in 
practical matters. In law it is being that prudent (wise) 
person that the ordinary client expects us lawyers, fi-
nancial planners and accountants to be.

We are all fiduciaries. We must be trustworthy and 

The quote

In relation to risk and 
duty of care, you must 
know your
client’s personality, 
traits of character and 
how he or she
relies on you and 
values your services.
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faithful. We do not take foolish risks with our clients’ 
funds. We do not mix our funds and interests with those 
of our clients.

It is so easy to slip up here.
Most duty of care breaches would be avoided if com-

monsense was always the undergirding foundation and 
if  we always paid careful attention to the propositions 
outlined in  ‘Risk avoidance, limiting your risk.’ 

Why do breaches occur?
	failure to follow process;
 the busyness of practice today and all the compliance 

issues;
 inattention to detail

Personal indemnity
Your maintainance of a low-risk professional indemnity 
profile is very important. With claims, your premiums 
will increase. As a financial planner when going for a 
licence, if asked, “Have you had a claim?” the answer 
“Yes” - may lead to your application being declined.

Risk avoidance, limiting your risk involves:
 commonsense; 
 not exceeding your area of expertise; 
 knowing your client; and
	I repeat, appropriate, continuing study

The risks now extend to statutory actions – see ASIC 
v Somerville:ASIC actions arising out of Westpoint.

duty of care – positive client relationships
Today, in the world of Gen X and Gen Y, business grows 
by word of mouth and quality referral relationships.  If 
we are committed to positive client care we will, at eve-
ry level, endeavour to practice and offer a duty to care 
(rather than duty of care)1. This means we are obliged 
to:
 know our clients and their business;
 identify all of the services and products that can assist 

in their business – this includes potential referrals to 
other relevant specialists; and

  alert them to those issues, ensuring they understand 
and access all of the opportunities to their benefit.
Why? Because for every client there are “knowns” 

and “unknowns”. 

The financial planner/accountant, ‘duty of care’ 
and estate planning
This is not a statutory or strictly compliance issue.Rath-
er, it is back to Roger Downs’ understanding of ‘duty to 
care’, and what is good, commonsense practice in the 
practice of your profession of quality financial planning 
and accountancy.

Some commonsense practical hints:
 you will ensure your advice is practical and precise;
 you will carefully follow proper process; and
 you will always act in the best interests of your client 
and, as you fill in your FactFinder, you will be asking, 
‘How do I best care for my client and encourage him/
her to act on the best advice available?’

your duty to care – Wills and Estate Planning
Financial planners know that a high proportion of their 
clients resist proper estate planning advice2.

Your duty to care ensures your clients’ interests are 
protected with quality Wills and associated documents 
(powers of attorney, enduring guardianships and per-
haps advance health care directives).  Again, this is not 
a matter of statutory compliance, but arises from the 
commonly understood practice of good advice in your 
industry.

Here are six steps in relation to that duty:
 You are not lawyers.  Understand your duty but never 

give legal advice.
 As part of your personal professional development 

ensure you have completed a unit in general estate 
planning in a financial planning/accounting 
continuing education unit.

 Use a clear, concise FactFinder checklist.
 Does your client have inadequate documents? 

Recommend them to a specialist Estate Planning 
Lawyer.

 Use a good check list to review legal documents sent 
to you by your client’s lawyer. Do they include the 
essential clauses?

 And again, commonsense and adherence to process.
The suburban lawyer who does not specialise is of-

ten not suitable to provide adequate estate planning ser-
vices, including trust deed and superannuation advice, 
Testamentary Trust Wills and buy/sell agreements.

Some tips
 Do not simply tick the box in your checklist.  Follow 
through with a telephone call one month later and ask, 
“Have you been to the lawyer I recommended?”; or

 Better still, phone the lawyer while your client is with 
you and make an appointment.  This shows your 
client the importance of action.

duty to care
Again, your clients will value your added commitment 
to a ‘duty to care’.  As Advisers duty to care requires:

 Commonsense – be dispassionate and stand back and 
work to good process.

 Work within your area of expertise or brief.  No 
matter how good the client relationship, do not offer 
to carry out instructions that fall outside your area of 
expertise and/or is not covered by your PI.

 Know your client, their needs, their portfolio, 
expectations and refer appropriately.

 Always engage with your client to build a larger, 
stronger client pool which refers others to you because 
they respect your duty to care and the extra mile you 
go with them. fs
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Today, in the world 
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business grows by word 
of mouth and quality 
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